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NOTICE OFFILING

PLEASETAKE NOTICEthattodayI havefiled with theIllinois PollutionControlBoardthe

Motion for Leaveto File ResponseandResponseto PublicCommentby Petitioner,Ameren

EnergyGeneratingCompany,andaMotion to SupplementRecordin this Proceeding,Noticeof

Filing, andCertificateofServiceon behalfofPetitioner,acopyofwhich is attachedandhereby

serveduponyou.
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Respectfullysubmitted,

SheldonA. Zabel
Attorneyfor
AmerenEnergyGeneratingcompany
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Ms. DorothyGunn
Clerkof thePollution ControlBoard
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Illinois PollutionControlBoard
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Illinois DepartmentofNaturalResources
OneNaturalResourcesWay
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Mr. ScottPhillips,Esq.
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RealenHomes
Attn.: Al Erickson
1628ColonialParkway
Inverness,illinois 60047

Mr. JoelSternstein
AssistantAttorneyGeneral
EnvironmentalBureau
188WestRandolphSt.,

20
th Floor

Chicago,Illinois 60601

Village ofBartlett
Attn.: BryanMraz,Attorney
228 SouthMain Street
Bartlett, Illinois 60103
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CERTIFICATE OF SERVICE

I, the undersigned,certify that I haveservedthe documentsdescribedin the attached
Noticeof Filing upontheClerk ofthe Pollution ControlBoard andHearingOfficerJohnKnittle
by FederalExpressand thoseon the ServiceList by depositingthem in regularU.S. mail on
March 19, 2004.

SheldonA. Zabel
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RECE~VE~

BEFORE THE ILLiNOIS POLLUTION CONTROLBOARD CLERK’S OFFICE

IN THE MATTER OF: -

STATE OF ILLINOIS
PROPOSED SITE SPECIFICREGULATION ) Pollution Control Board
APPLICABLE TO AMERENENERGY ) R04-11
GENERATINGCOMPANY, ELG1N,ILLINOIS, )
AMENDING 35 ILL. ADM. CODE901 )

PETITIONER’SMOTIONFOR LEAVE TOFILE

Petitioner,AmerenEnergyGeneratingCompany,by andthroughits attorneys,
SchiffHardinL.L.P., herebymovestheIllinois PollutionControlBoardto grant
Petitionerleaveto file aresponseto thePublicCommentfiled by AttorneyGeneral
Office (“AGO”) onMarch 10, 2004in thisrulemaking. In supporthereof,Petitioner
states:

1. ThePublicCommentfiled by theAGOraisesissuesandquestionsanswers
providedby Petitionerat thepublic hearingheldon January22, 2004. The
commentsoftentakePetitioner’sanswersand informationout ofcontext,
whichresultsin misleadingconclusions.

2. Petitionerseeksto clarify therecordto insurethattheBoardis presentedafull
andcompletediscussionofthe issuesraisedby theAGO.

3. Petitioner’sresponseaddressestheprincipal issuesraisedandmisleading
conclusionsreachedby theAGO in an effort to keepall the information
providedin contextwith the entireproceeding.

4. No partywill beprejudicedshouldtheBoardgrantPetitioner’sresponsesince
it addressesissuesraisedby theAGO, andtheonly newinformationprovided
is that omittedby theAGO concerningthefacility citedby its witnessforthe
purposeofrecommendingnoiseabatementmeasures.

5. Petitioneris obligatedto beartheburdenofproofin thismatter,andshouldbe
affordedtheopportunityto respondto theAGO’s objections. No law
governingthisrulemaking wouldprecludestheBoardfrom grantingthis
relief

For thesereason,PetitionerrespectfullyrequestthattheBoardacceptPetitioner’s
Responseto theAttorneyGeneralOffice’s PublicCommentatthis time.

Respectfullysubmitted,

SheldonA. Zab~kf
Maui McFaw~J

Attorneysfor Petitioner



• RECE~VED
CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD MAR 22 2004
STATE OF ILLINOIS

Pollution Control Board
IN THE MATTER OF:

PROPOSED SITE SPECIFICREGULATION )
APPLICABLE TO AMERENENERGY ) R04-11
GENERATINGCOMPANY, ELGIN, ILLINOIS, )
AMENDiNG 35 ILL. ADM. CODE901 )

PETITIONER’SRESPONSETO
ATTORNEY GENERALOFFICE’S PUBLICCOMMENT

Petitioner,AmerenEnergyGeneratingCompany,hasreviewedandconsidered

thepublic commentfiled onMarch 10, 2004by theAttorneyGeneral’sOffice (“AGO”),

andauthoredby HowardChinn. (Hereinafterreferencedas“AGO PublicComment”.)

Generally,Mr. Chinn’s commentsimplytracksthetranscriptoftheJanuary22, 2004

public hearing,andhecommentsonly uponstatementsmadeatthehearing.Thefull

contextofthestatementsor answersheselectedto commentuponis notprovided. Also,

hedoesnot takeintoaccountanyoftheprefiledtestimonyandotherdocumentsthat

composetheentirerecordin this proceeding.Therefore,his commentis deficientand

misleading.

Ratherthanrespondto this fragmentedapproachin kind, Petitionerhasidentified

two recurringthemesin Mr. Chinn’s testimonyathearingandinhis comments.

Generally,Mr. Chinnchallengeswhether.Petitioneris entitledto thereliefrequestedby

questioningthepriority oftheECC’s locationandtheadequacyofits noiseabatement

measures,andbelievesthatabarrierwall orbermis thesolution. Petitionerbelieves

respondingto theseissueswill bemorecoherentandinformativeto theBoard.

I. TheLocationoftheElgin EnergyCenterandtheAdequacyof its Noise
Abatement Equipment

In 2000,Petitionerchosethe locationoftheElgin EnergyCenter(“EEC”) for a

multitudeofreasons,e.g., closeproximity to naturalgaslinesandelectricaltransmission

equipment. Tr. 114. Thefactormostcritical to this noiserulemakingproceedingis that

this Facility is locatedin an industrialpark,thatis within a larger,primarily industrial
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area.All ofits contiguousneighborswereandareindustrial. This, ofcourse,meantthat

theBoard’snoiselimitations werenotapplicablewherethereceptorswereClassC land

uses. Theindustrialnatureofthe areahasbeendocumentedby testimonyandexhibits,

includingphotographs.SeeExhibit 22.

Priorto construction,PetitioneremployedPowerAcoustics,Inc., anacoustical

engineerspecializingin noisecontrolatpowerplants,to conductanoisestudyto fully

addresstheextentnoiseabatementmeasureswerenecessary.Usingsoundpower

informationprovidedby its equipmentmanufacturer,Mr. Pazychexaminedand

determinedtheamountofnoiseabatementmeasuresnecessaryto achievecompliance

with statenoiselimitations. Thatstudyincludedpossiblenoiseimpactsuponthethen

existingresidentialareas.It did not includetheRealenPropertybecauseat that time,the

Solid WasteAgencyofNorthernCook County(“SWANCC”) ownedthat property,and

for yearsit wasdesignatedfor industrialuseasasolid-wastebalefuloperation. PAl’s

studywasusedto designtheFacility to achievecompliancewith theBoard’snoise

regulationsatboththeindustriallanduseandresidentiallanduseareas.

At hearing,Mr. SmithtestifiedthatPetitionerwouldnot havebuilt theEECatthis

locationifthepropertyacrossGiffordRoadwas ClassA land. Tr. 112-113.This

testimonywasofferedin responseto aprefiledquestionfrom theBoardaboutwhether

•theFacility couldhavebeendesignedto comply with theBoard’snoiselimits if the

SWANCC propertyhadbeenClassA land. Mr. Chinncommentsthat Mr. Smithdid not

answertheBoard’squestion.AGO PublicCommentat 19. However,that comment

ignoresthefactthat theClassA landnoiseemissionlimitationswerenotrelevantatthat

placeandtime, andtherefore,thattypeofinformationwasnot developed.Thus,any

otherresponseby Mr. Smithwouldhavebeenspeculation.

As testifiedat hearing,Petitionerworkedwith theequipmentmanufacturerto

designandconstructequipment,includingnoiseabatementequipment,whichwould

achievecompliancewith ClassA limitationswhereapplicable.Themanufacturerdid not

provide actualsoundmeasurementdata. Tr. 134. Instead,themanufacturerprovided

soundpowerlevelsthatwereusedto determinethetypeandamountofnoiseabatement

equipment.SeeTr. 134. Usingthis information,Petitionerpurchasedtheextensivenoise

abatementequipmentespeciallydesignedfor andnowpresentattheEECat an estimated
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costof$11 Million. Thesubsequentnoisestudyperformedby PAl in 2003provedthat

this equipmentmetPetitioner’sgoal: compliancewith theBoard’snoiseemission

limitations for ClassA landsat thethenknownresidentialreceptors.

Mr. DavidParzych,asaleadingexpertin thefield ofpeakerpowerplantnoise

acoustics,testifiedthatthenoiseabatementequipmentinstalledattheEcCis themost

extensiveamountof noiseabatementequipmenthehaseverseenduringthecourseofhis

work atpeakerpowerplants. HeevencomparedtheEEC’s equipmentto thatofanother

manufacturer,andfoundit to besignifcantlygreaterthantheindustrystandard.Tr. 98-

103. Furthermore,forthetechnicalreasonsexplainedby Mr. SmithandMr. Parzychin

prefiled testimonyandat hearing,additionalnoiseabatementequipmentcannotbe

installedattheEECdueto spacelimitations,orbecauseit wouldnot sufficientlyreduce

noiseto a level necessaryto achievecomplianceat theRealenProperty. Baseduponthis,

PetitionerhasdemonstratedthatthenoiseabatementequipmentattheFacilitywasthen

andstill is state-of-theart asdefinedin this field, aswell ashow definedby Mr. Chinn.

SeeParagraph2 ofAGOPublicComment. Althoughadditionalexistingtechnologyis

notavailableto sufficientlyreducenoiseto. compliancelevels,Petitionerexamined

severalexperimentalapproaches.Dueto theirexperimentalnature,the likelihoodof

thesemeasuresbeingsuccessfulis doubtful,andonly awiderangecostestimatecanbe

provided. Morefixed costestimatesarenot possibleuntil suchapproachesareproven

technicallyfeasible.

II. TechnicalFeasibilityorEconomicReasonablenessofBermor Wall to Further
ReduceNoise

Primarily, Mr. Chinnpromotestheconstructionofabermorwall to further

reducethe level ofnoiseattheRealenProperty. Heraisedtheissueofthe“Hillside

facility” athearing,andthroughouthis comment. Seeparagraphs10, 16, 23 and29(f).

HeclaimsthatPetitionerdid notexaminethetechnicalfeasibilityofthis typeofnoise

abatement.However,Petitioner’sexpertdid describethedifficulties in constructingsuch

aberm.Tr. 165-167.Mr. Parzychtestifiedthat if constructed,suchabermat theEEC

wouldhaveto beat least50 feettall to possiblyreducenoise,andthebermandits base

wouldhaveto bea “huge”moundofdirt. Testimonywasalsoprovidedthat construction
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ofabarrierwouldnot reducenoiseadequatelynoiseatall bctavelevels,especiallyat the

loweroctavebands.Tr. 135. Contraryto Mr. Chinn’sclaim, theeconomicfeasibility of

thisapproachwasprovided. Constructingabarrierwall is estimatedat $3.6 Million. Tr.

35. Thetechnologicalfeasibility andeconomicreasonablenessofthis approachmustbe

consideredtogether,especiallysincethis approachwill not achievefull complianceat the

RealenProperty.

In his public comment,Mr. Chinncomplainsthatit doesnot appearthatPetitioner

hasinvestigatedthenoisereductionsystemat the“Hillside landfill facility”. WhenMr.

Chinn testifiedabouttheHillside facility athearing,hedid not evenknow its nameor the

typeofpowergenerationequipment.Hesimplytestifiedthatwhenhe visited it hehadto

wearearplugswheninsidethebuilding becauseit wassoloud, andthathecouldbarely

hearit outside.Tr. 86-87. Posthearing,theAGO did providethelimited information

abouttheHillside facility aboutwhomto contactfor moreinformation. However,no

informationwasprovidedaboutthesizeofits powergenerationequipment,thepresence

or absenceofnoiseabatementequipment,or thegeneralsizeoftheHillside facility. It

appearsthatbaseduponhis onetimevisit, herecommendsthatPetitionerputwalls

aroundtheFacility.

PetitionercontactedtheHillside facility andlearnedthatit is in noway

comparableto theEEC. It hasthreesmall turbinesthatcombinedarecapableof

generating16.5 MW, andeachis thesizeof aChevroletSuburbanvehicle. Thewalls

surroundingtheseturbinesareapproximately12 to 15 feettall. Whetherthis enablesthe

Hillside facility to complywith applicablenoiselimitations is not known. Petitionerdid

learnthattheHillside facility is locatedin anindustrialarea: it abutsInterstate290

whereit meetsMannheimRoad,commonlyknownasthe“Hillside Strangler”,andis

surroundedby 75 acresoflandfill. AlthoughMr. Chinnhadpersonallyvisitedthe

Hillside Facilitybeforehetestifiedat hearing,hedid not sharethesepertinentfactswith

theBoardorthePetitionerwhenquestionedathearingandatno timesince. The

suggestionthatthis facility is in anywayan exampleofafacility comparableto theEEC,

seriouslycallsinto questionthe credibility ofthiswitness.
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III. Conclusion

As therecordin thisrulemakingdemonstrates,PetitionerhasprovidedtheBoard

with all relevantfactsknownaboutthenoiseabatementequipmentandeffortsundertaken

since2000to achieveandmaintaincompliancewith theapplicableBoardnoise

regulations.Petitionerinstalledthebestavailableequipmentfor controllingnoiseat the

EECatthetimeof construction,anddid achievecompliance.In 2003,theanticipated

designateduseofthelanddirectlyacrossGifford Roadchanged.Petitionerhas

respondedto that anticipatedchangein anexpeditedandexpedientmanner.Petitioner

hasdemonstratedthatcompliancewith ClassA landusenoiselimits is notpossibleat the

RealenPropertyon areasonabletechnologicalor economicalbasis. At thesametime,

PetitionerhasworkedwithRealenHomesLLP andwith the localmunicipalities. All

agreethatthereliefrequestedshouldbe granted. All threehavea definite interestthat

thefutureresidentsoftheRealenPropertybeingaffordedprotectionunderlaw. At all

times,Petitionerhaskept in the forefrontthe importancethat future residential

homeownersbe fully apprisedoftheEEC’s operations.Therecordin this matteris

completeandsupportstheBoardgrantingthereliefrequested.Therefore,Petitioner

againurgestheBoardto adopttheregulatorynoiselimits asproposed.

Respectfullysubmitted,

,,,~/ SheldonA. Zabel/’
Mauli McFawn

Attorneysfor Petitioner

SchiffHardinL.L.P.
6600SeasTower
Chicago,Illinois 60606
312-258-5519
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• . RECE~VED

CLERK’S OFFICE

• • MAR222004
BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

• STATE OF ILLINOIS.
Pollution Control Board

IN THE MATTER OF:

PROPOSEDSITE SPECIFICREGULATION )
APPLICABLE TO AMERENENERGY ) R04-1 1
GENERATINGCOMPANY, ELGIN, ILLINOIS, )
AMENDING 35 ILL. ADM. CODE 901 )

MOTION TO SUPPLEMENTRECORD

Petitioner,AmerenEnergyGeneratingCompany,by andthroughits attorneys,Schiff

Hardin L.L.P.,herebymovestheIllinois Pollution ControlBoardto acceptinto therecordthe

following two documentsfor thepurposeofacompleteandclearrecordin thisproceeding.The

documentsare:

(1) theAgreedOrderenteredby theCircuit CourtinAmerenEnergy
DevelopmentCompany,et al v. VillageofBartlett, 03 CH 11307;and

(2) the“NoiseEasementandRestrictiveCovenantAgreement”betweenAmeren
EnergyDevelopmentCompanyandRealenHomesL.P. (Hereinafterreferenced
as“Easement”).

Thesedocumentsarenecessaryto fully apprisetheBoardaboutthe Complaintattached

to thepublic commentfiled in this matterby theAttorneyGeneral’sOffice (“AGO”) on March

10, 2004,andtheeasementreferencedatparagraph27 ofHowardChinn’spublic comment.See.

AGO public comment,pages12-13.

In supportofthis Motion,Petitionerstates:

1. PetitionerprovidedtheAGO a copyoftheEasementwhenwe learnedthattheAGO

hadobtainedandwasreviewingacopyof theComplaintwhichwassubsequently

attachedto Mr. Chinn’s public comment.

2. PetitionerprovidedtheAGO a copyoftheEasementandan explanationthatthecase

hadbeensettledand theEasementfiled with theRecorderofDeeds.



3. Petitionerhasnotheretoforeraisedthe issueofthe lawsuitor thesettlementin this

rulemaking. We aredoingsotodayto removeany questionstheBoardmayhavedueto

Mr. Chinn’s commentabouta courtproceedingthatis independentofthisrulemaking.

4. Petitioneris notrequestingthat theBoardallow theEasementto be filed assupportfor

thereliefweseekin thissite-specificrulemaking,assuggestedby Mr. Chinnat

paragraph27. However,Petitionerdoesdisagreewith Mr. Chinn’s characterizationof

theourPetitionandinformationprovidedin supportthereof.

5. Petitionerrequeststhatthis motionbegrantedso thattheBoardis fully appriseofthe

informationsharedwith theAGO, andthe subjectmatterofparagraph27 of Mr. Chinn’s

public comment.

6. Therewill be no prejudicesufferedshouldtheBoardgrantthis motion. TheAGOhad

bothdocumentsbeforeit filed Mr. Chinn’s public comment,Mr. Chimi’s comment

raisedtheissue,andbothdocumentsareamatterofpublic record.

Wherefore,PetitionerrespectfullyrequeststhattheBoardgrantthis motionto

clarify therecordandacceptfor filing: (1) a copyoftheAgreedOrderinAmerenEnergy

DevelopmentCompany,et al v. Village ofBartlett, 03 CH 11307;and(2)“Noise

EasementandRestrictiveCovenantAgreement”betweenAmerenEnergyDevelopment

CompanyandRealenHomesL.P.

Respectfullysubmitted,

,/~ ~
OneoftheAttorneysfor
AmerenEnergyGeneratingCompany

Dated: March 19, 2004
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SchiffHardinLLP
6600SearsTower
Chicago,Illinois 60606
312-258-5519
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• • Attorney Nos. 91508
90219

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT - CHANCERY DIVISION

AMEREN ENERGY DEVELOPMENT
COMPANY, an Illinois Corporation, AMEREN
ENERGY GENERATING COMPANY, an
Illinois Corporation, and UNITED STATES
CAN COMPANY, a Delaware Corporation, Gen. No. 03 CH 11307

Plaintiffs,

V.

The VILLAGE OF BARTLETT, an Illinois
Municipal Corporation, CATHERINE J.
MELCHERT, Village President, MICHAEL
AIRDO, T.L. ARENDS, SHERRY BORMANN,
THOMAS A. FLOYD, JOHN KAVOURIS, and
DENNIS M. NOLAN, Village Trustees,
REALEN HOMES L.P., a Pennsylvania
Limited Partnership, and the CITY OF ELGIN,
an Illinois Municipal Corporation,

Defendants.
• AGREED ORDER

This cause coming on to be heard before this Court as to the status of settlement

discussions among the parties named in the First Amended Complaint filed by Ameren Energy

Development Company and Ameren Energy Generating Company (collectively “Ameren”) for

Declaratory Judgment and Other Relief, due notice having been given and the Court being fully

advised in the premises,

The Court hereby finds as follows:

1. The parties have stipulated and agreed that Defendant City of Elgin, an

Illinois municipal corporation, is not a necessary party to this proceeding

or this settlement.

2. The following parties, namely, Plaintiff Ameren and Defendants the

Village of Bartlett, Catherine J. Meichert (Village President), Michael



Airdo, T. L. Arends, Sherry Bormann, Thomas A. Floyd, John Kavouris,

and Dennis M. Nolan (Village Trustees), and Realen Homes L.P., have

advised the Court that the matters and controversy between them have

been satisfactorily settled, adjusted, and compromised in accordance with

the terms and conditions of a written settlement agreement entered into

by said parties.

3. This Order does not affect or relate in any manner to the matters alleged

in the First Amended Complaint filed by United States Can Company.

BASED UPON THE FOREGOING, IT IS HEREBY ORDERED, ADJUDGED AND

DECLARED that Ameren’s First Amended Complaint for Declaratory Judgment and Other Relief

is dismissed with prejudice.

Dated: ENTERED
MAR - ~

JUDGE
DOROTHY KIRIE KINNAIRD. 276

Robert I. Berger
Ruth E. Krugly
SCHIFF HARDIN LLP
6600 Sears Tower
Chicago, IL 60606
312-258-5500
Attorney No. 90219

Mark Schuster
SCHNELL, BAZOS, FREEMAN, KRAMER,
SCHUSTER &VANEK
1250 Larkin Avenue #100
Elgin, IL 60123
847-742-8800
Attorney No. 91508
Attorneys for Plaintiffs Ameren Energy
Development Company and Ameren Energy
Generating Company

CH2\1090583.1 /4pprTA~L #~—

~tt~ E.

Judge



• NOISE EASEMENTAND RESTRICTIVECOVENANT AGREEMENT

THIS NOISE EASEMENT AND RESTRICTIVE COVENANT AGREEMENT
(“Agreement”) is madeand enteredinto this 3~-~day of M&r~.t~, 2004 (the“Effective Date”),
by and betweenRealenHomesL.P., a Pennsylvanialimited partnership(“Grantor”) andAmeren
EnergyDevelopmentCompany,an Illinois Corporation(“Grantee”).

RECITALS:

The following recitalsof factarea materialpartof this EasementAgreement.

A. Grantoris theownerof that certainparcelof landin Cook County,Illinois, legally
describedon Exhibit A attachedheretoandmadea parthereof(the“BurdenedPropeijy”).

B. Granteeis the owner of that certain parcel of land in Cook County, Illinois,
•legally describedon Exhibit B attachedheretoand madea part hereof(“Grantee’sProperty”).
Grantee’sPropertyincludescertainelectricgenerationandotherindustrial facilities thattransmit
noiseandlight, describedmorespecificallyon Exhibit C attachedheretoandmadeaparthereof
(the“GranteeFacilities”).

C. Grantor intendsto developthe BurdenedPropertyasa residentialsubdivisionor
subdivisions in accordancewith OrdinancesNo. 2003-63 of the Village of Bartlett, Illinois
(including all siteplansand otherattachmentsthereto,the “Zoning Ordinance”),which include
theconstructionof approximately210 single-familyhomesand 119 townhomeunits. A copyof
theZoningOrdinanceis attachedheretoasExhibit D andmadeaparthereof.

D. Grantorhasinspectedthe GranteeFacilities and reviewedcertain written reports
relatingto sound.

F. Grantordesiresto grant, and Granteedesiresto accept,upon and subjectto the
termsand conditionshereinprovided,a nonexciusiveeasementunder,through,acrossandabove
the BurdenedProperty,and Grantor and Granteeagree to restrict the use of the Burdened
Property,andto enterinto certainotherrelatedagreements,all to theextentprovidedbelow.



NOW, THEREFORE, in considerationof the foregoing, Grantee’sagreementnot to
oppose,or pursueany claim challenging,Grantor’s intended developmentof the Burdened
Propertyasprovidedin Recital C above,thepaymentby Granteeto Grantorofthe sum of Ten
and No/l00 Dollars (S10.00),the following mutual covenantsand agreements,and other good
and valuable consideration,the receipt and sufficiency of which are hereby acknowledged,
GrantorandGranteeagreeasfollows:

1. RecitalsIncorporatedby Reference. Theprovisionsof the aforestatedrecital
paragraphsare,by this reference,hereinincorporated.

2. Grant of Easement. Grantor grants, gives and conveysto Grantee,a non-
exclusiveperpetualeaseihéntappurtenantto Grantee’sProperty, under, through, acrossand
abovetheBurdenedProperty,for thepurposeoftransmittingfrom Grantee’sPropertynoiseand
light, pursuantto the operationof Grantee’sFacilities, providedthat suchnoise from Grantee’s
Facilities as audibleon the BurdenedPropertyshall not exceedthe levels shownon Exhibit E
hereto,and such light from Grantee’sFacilities as visible on the BurdenedPropertyshall not
exceedthe levels generatedin accordancewith the lighting plansand specificationsattached
heretoasExhibit F.

3. RestrictiveCovena!1. Grantorshallnot developoruseanypart ofthe Property
to a density of residentialdwelling units greaterthan permittedby the special usepermit
describedin SectionThreeoftheZoning Ordinance,asexistingasofthe EffectiveDate,without
thewritten consentof Grantee.

4. Grantor’s Covenantas to Disclosure, in connectionwith any original saleby
RealenHomes L.P. or its affiliate or any successorhomebuilderor developer(collectively
“Homebuilder”) for residentialdevelopmentor useof anyLot comprisingpart of the Property
(“Residential Lot”), the Homebuildershall: (a) in any deed transferringfee simple interestin
any ResidentialLot expresslyprovide that the Propertyis subjectto this Agreement;(b) in any
contractof saleof any ResidentialLot disclosethetermsof this Agreementby providinga copy
thereofand obtain a receiptfor and acknowledgementof suchdisclosurefrom thepurchaserof
the ResidentialLot, and (c) within thirty (30) daysof the closingof any transferof title to any
ResidentialLot provideto Granteecopiesofsaid acknowledgmentsandtransferdeed.

5. Releaseand Waiver.

(a) GrantorreleasesGrantee,its affiliated entities,officers,directors,partners,
employees,agents,mortgagees,licensees,contractors,guestsand invitees and their respective
successorsandassigns(collectivelythe “ReleasedParties”)from, andwaivesanyclaims against
ReleasedPartiesfor, any and all liability, loss, claims, demands,liens, damages,penalty, fines,
interest, costs, expenses,or injunctive or equitable relief including, without limitation,
reasonableattorneys’ fees and litigation costs incurred by ReleasedParties in connection
therewith, for damageor destructionof property,or diminution of real or personalproperty
value,or lossofrental value,useor enjoymentofrealorpersonalproperty,or otherdamagesfor
negligence,that mayariseat any time out oforrelating directly or indirectlyto: (i) noiseor light
at or less than the levels shownon Exhibits B and F hereto from the operationof Grantee’s
Facilities; (ii) the violation or allegedviolation by Granteeor Grantee’sPropertyof any laws,
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including, without limitation, federal,stateor local common law, including nuisance,trespass,
negligence,or EnvironmentalLaws (as definedbelow), statute,ordinance,regulation,directive,
order,consentorderor decree,orotherlegal requirementof governmentalagenciesor authonties
or anyjudicial or administrativeinterpretationof any of the foregoing (collectively “Laws”),
resultingfrom noiseand light levels from theoperationofGrantee’sFacilitiesat or lessthanthe
levelsshownon Exhibits E an&f hereto.Theforegoingreleaseandwaivershallinclude,without
limitation, any action or proceedingoriginally commencedor broughtagainstReleasedParties
by any party, including governmentalentitiesandlor third parties. “EnvironmentalLaws” shall
meanany Laws pertainingto noiseor light which are,or hereaftercomeinto effect. Thewaiver
andreleaseunderthis Section5 shallsurviveTerminationof this Agreement.

(b) The~.foregoingreleaseand waiver shall further specifically include such
mattersdescribedin clauses(i) and (ii) ofSection5(a) arisingafterthe Effective Date, limited,
however,to mattersarisingout of the operationof Grantee’sFacilities within thescopeof and
relatedto theEasementspecificallyprovidedin Section2 above(collectively “Future Released
Matters”). Grantorfurthercovenantsnot to sueGranteefor theFutureReleasedMatters.

6. Indemnity. Grantor shall indemnify, defendwith counselof ReleasedParties’
choice,and hold harmlessReleasedPartiesfrom and againstany and all liability, loss,claims,
demands,liens, damages,penalty, fines, interest, costs, expenses,or injunctive or equitable
relief, including,withoutlimitation, reasonableattorneys’feesandlitigation costs,incurredby or
brought againstReleasedParties in connectionwith any mattersincludedwithin the waiver,
releaseand covenantnot to sueprovidedin Section 5 above,that areassertedin writing by any
original purchaserof a Lot directly from a Homebuilder. Theobligationsof Grantorunderthis
Section 6 shall survive terminationof this Agreementor any saleof, or foreclosureupon the
BurdenedProperty,for aperiodof the lesserof(a) thedateofclosingofthe lastsaleofa Lot by
a Homebuilder to an original purchaser,or (b) five (5) years from the Effective Date.
Notwithstanding anything to the contrary contained herein, this indemnity shall not be
enforceableagainstWells FargoBank, N.A., or anysuccessoror assignof suchlenderor of any
otherlenderholding a mortgageon theBurdenedPropertyor anyof its successorsand assigns.

7. Burdensand BenefitsShall Run with the Land. This Agreementand all of the
limitations, covenants,burdens, obligation, conditions, easements,releases,waivers and
restrictions provided herein shall attach to and run with the Burdened Property and be
automaticallybindingupon the successorsand assignsof Grantor. All of the respectiverights

• and benefitsprovidedhereinshall attachto and run with the BurdenedPropertyand Grantee’s
Property,asapplicable. This Agreementandall the limitations, covenants,burdens,obligation,

• conditions,easements,releases,waiversand restrictionsprovidedherein shall be enforceableas
equitableservitudesin favor of Grantee’sPropertyand theownersthereofagainstthe Burdened
Propertyand the ownersthereof. The terms “Grantor” and “Grantee”as usedhereinshall be
deemedto include any and all successors,granteesand assignsof such parties and their

• respectivesuccessors,granteesand assigns,whetherasto the BurdenedPropertyand Grantee’s..
Propertyaswholesorsubdividedparcels.

8. Warrantyof Title. Grantor warrantsthat it hasmarketableand indefeasiblefee
simple title to theBurdenedProperty.
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9. Integration. Eachparty acknowledgesthat suchpartyhasnot beeninducedin
the making, execution and delivery of this Agreementby any representations,statements,
warranties or agreementsof the other. This EasementAgreement embodies the enflre
understandingof the parties and there are no further or other agreementsor understandings,
writtenororal, in effect betweenthepartiesrelatingto thesubjectmatterhereof.

10. Notices. All noticesand othercommunicationsgiven pursuantto this Easement
Agreementshall be in writing and shall be deemedproperly servedif deliveredon the first day
following delivery to an overnight courierserviceor on the third day afterdepositin the U.S.
mail asregisteredor certifiedmail, returnreceiptrequested,postageprepaidasfollows:

- RealenHomes,L.P.
If to Grantor:

do Mr. RandyHan-is
Vice PresidentandDivision Manager
1628Colonial Parkway
Inverness,Illinois 60067

If to Grantee: AmerenEnergyDevelopmentCompany
300 SurWoodsDrive
Effingham,IL 62401

• Attn: RichardC. Smith,P.E.,Manager,
GenerationDevelopment
Fax: 217.342.7988

• With a copyto: AmerenServicesCompany
1901 ChouteauAvenue
P.O. Box 66149

• St. Louis,MO63166
Attn: Legal Department
Fax: (314)554-4014

Addresseesand addressesmay be changedby thepartiesby notice given in accordance
with theprovisionshereof.

11. Remedies. In the eventof any violation or breachhereofby Grantor, Grantee
shall haveevery right and remedyat law or in equity, including, without limitation, specific
performanceandinjunctive relief.

12. No Merger. No acquisition of fee simple title by Granteeof any portion of the
BurdenedPropertyis intendedor shall be deemedto constitutea mergeror termination of the
easement,restrictivecovenant,or otherrightsor benefitsof Granteehereunderasto thatportion
oftheBurdenedPropertynot soacquired. • •

13. verability. If any provision of this Agreementshall be unenforceableor
invalid, thesameshall not affect theremainingprovisionsof this Agreementandto this endthe
provisionsofthis Agreementareintendedto be andshall be severable.
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14. Jury Trial Waiver; Venue. Grantor and -Grantee voluntarily, intentionally,
unconditionallyand irrevocablywaive any right eachmay haveto trial by jury in any action,
proceedingor counterclaim(whetherarising in tort or contract)broughtby either againstthe
other on any matterarisingout of or in any way connectedwith this Agreementor anyother
documentexecutedand deliveredby eitherparty in connectionherewith(includingany actionto
rescindor cancelthis Agreementwas fraudulentlyinducedor is otherwisevoid orvoidable). In
anysuchaction,proceedingorcounterclaim,venueshall beCook County, Illinois Circuit Court.

15. Representationsof the Grantor. Grantor herebyrepresentsandwarrantsthat it
has full constitutionaland lawful right, powerand authority, undercurrent applicablelaw, to
executeand deliver and performthe terms and obligationsof this Agreementand all of the
foregoing have beendu1~-~nd validly authorizedand approvedby all necessaryproceedings,
findings and actions. This Agreementconstitutesthe legal, valid and bindingobligationof the
Grantor,enforceablein accordancewith its tern-is.

16. Representationsof Grantee. Granteeherebyrepresentsand warrantsthatit has
full constitutionaland lawful right,powerand authority,undercurrentapplicablelaw, to execute
and deliver and perform the termsand obligationsof this Agreementand all of the foregoing
havebeenduly and validly authorizedand approvedby all necessaryproceedings,findings and
actions. This Agreementconstitutesthe legal, valid and binding obligation of the Grantee,
enforceablein accordancewith its terms. Granteeherebyrepresentsand warrantsthat current
noiseand light level.sat theGranteeFacilitiesdo not exceedthe levelsshownon Exhibits E and
F hereto,respectively.

17. Disclaimer. Nothing herein, including, without limitation, the descriptionof
Grantee’sFacilities, the definition of the easementrights in Section2 or therestrictivecovenant
in Section3 hereof,is intendedor shall be deemedto grant or conveyto Grantoror Grantor’s
Propertyany propertyright in Grantee’sPropertyor to imposeany encumbrance,burdenor
limitation on the operationofGrantee’sFacilities.

18. Acknowledgmentby Grantor. Grantor acknowledgesspecifically that the
release,waiver covenantnot to sueprovided in this Agreementhave been freely negotiated
betweencommercialparties, that there is no specialor fiduciary relationshipbetweenGrantor
and Grantee,and that such release,waiver and covenantnot to sueMatters do not violate the
public policy oftheStateofIllinois.

19. Choiceof Law. This Agreementshall be takenand deemedto havebeenfully
executed,madeby thepartiesin, and governedby the-internallaws ofthe StateofIllinois for all
purposesandintents.

20. Signature. This Agreement may be executedby telefax and in multiple
counterparts,eachof which shall constituteoneandthesameinstrument.

21. Term of Restrictive Covenants. The restrictivecovenantsset forth in Section3
hereofshall remain in force for the greaterof: (a) 50 years from the Effective Date;or (b) the
maximumperiodasmaybepermittedunderthe lawsof theStateof Illinois.
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22. Waiver of Default. No waiverof anydefault-shallbe implied from any omission
to takeany actionin respectof such default if such default continues or is repeated. No express
written waiverof anydefault shallaffect any default or coveranyperiodof time other thanthe
defaultandperiodof time specifiedin suchexpresswaiver. Oneormorewrittenwaiversofany
default in theperformanceof any term,provision or covenantcontainedin this Agreementshall
not be deemedto be a waiverof anysubsequentdefault in theperformanceof the sameterm,
provisionorcovenantor anyotherterm,provision orcovenantcontainedin this Agreement.The
consentor approvalby Grantoror Granteeto or of any act or requestby Grantoror Grantee
requiringconsentor approvalshallnot be deemedto waiveorrenderunnecessarytheconsentto
or approval ofanysubsequentsimilar actsorrequests.
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iN WITNESSWHEREOF,thepartiesheretohaveexecutedthis EasementAgreementas
of theday and yearfirst abovewritten.

GRANTOR:

RealenHomesL.P., a Pennsylvanialimited
partnership

By: RealenGeneralPartner,LLC, Its General
Partner

By: ~
NamePrinted: ~j,&jc±~&f ~

Title: _______

(~L.’c~

STATE OF ~ )
/ )SS.

COUNTY OF ~c’c~/’-~ )

I, the undersigned,a No1ar~Public, in and for said County, in the State aforesaid,do
herebycertify that~” ena1~y~l~iO~vnto me to be the ~ of said
partnership,which is thegrantor,andpersonallyknownto meto be thesamepersonwhosename
is subscribedto the foregoinginstrument,appearedbeforeme this day in personand severally
acknowledgedthat assuch~ ~ he/s~~signedand deliveredthe said instrument
as _________________of said partnership,pursuant to authority given by the partnership
agreementashis/herfree and voluntaryact, and asthe free and voluntary actand deedof said
partnership,for theusesandpurposesthereinsetforth.

FutureTaxesto Grantee’sAddress()
ORto:

• Givenundermy handand Notarial Seal
SEAL

PAThK~$A&TU~CI,N~y Pub’ic

this~~~day of

Returnthis documentto:
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IN WITNESSWHEREOF,thepartiesheretohaveexecutedthis EasementAgreementas
of theday andyearfirst abovewritten.

GRANTEE:

• AmerenEnergyDevelopmentCompany,an
Illinois corporation

By:____
NamePrinted: ,<~&~
Title: áfr~c<.. ~ /

STATEOF/~’1,c~-~-,~,)
)SS.

et-OF:cr.L~,.~ )

I, the undersigned,a NotaryPublic, in and for said County, in the Stateaforesaid,do
hereby certify that ~ AL. ~ c~i k I~L1~~ Y , personally known to me to be the

i~r-~.s ~ ~~T ofAmerenEnergyDevelopmentCompany,andpersonallyknownto meto
be the samepersonwhosenameis subscribedto the foregoinginstrument,appearedbeforeme
this day in personand severallyacknowledgedthat as suchL~jc.~ t~7 he/shesigned
and delivered the said instrumentas I~~ of said Corporation, and causedthe
corporatesealofsaidCorporationto beaffixed thereto,pursuantto authority,givenby theBoard
of Directorsofsaid Corporationashis/herfreeand voluntaryact, and asthe freeand voluntary
actanddeedofsaidCorporation,for theusesandpurposesthereinset forth.

Givenundermy handandNotarial Seal this ~?) ~‘day of ~1i ~ , 2004.

______________________- ________ CAROLi~HEAD
My CommissionExpires N taryikiW~ubhc- NolarySea’

STATE OFMISSOURi
____________________________________________________________________— SL._Ch~r1e~_Co~intv

My Commission Expires: SepL 23, 2006

FutureTaxesto Grantee’sAddress Returnthis documeñ~to:

ORto:
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CONSENT AND SUBORDINATION OF MORTGAGEE

Wells Fargo Bank, N.A., a national banking association (“Lender”), being the
Beneficiaryunder that certain Mortgage from Realen HomesL.P. (“Qrantor”) recordedon
March 20, 2003 as DocumentNo. 0030385112in the recordsof the Cook County, Illinois
Recorderof Deeds’Office, asamendedby instrumentrecordedon August 8, 2003, asDocument
No. 0322045146(hereinafterasamendedat any time, the“Mortgage”), doesherebyconsentto
therecordationof theforegoingEasementand RestrictiveCovenantAgreement(“Agreement”)
and Lender does herebysubordinateto the lien of the Mortgage to the provisions of the
Agreement. Theexecutionofthis ConsentandSubordinationof Mortgageeby Lendershall not
be deemed or construedto have the effect of creating betweenLender and Grantor the
relationshipofpartnershi~i-~rofjoint venturenorshall anythingcontainedhereunderbedeemed
to impose upon Lender any of the liabilities, duties or obligations of Grantor under the
Agreement. In addition, nothing herein shall be construedas a consentby Lender to any
amendmentsto the foregoing Agreementor shall constitute any changeto the terms of the
Mortgageor relateddocuments.Lenderexecutesthis Consentand Subordinationof Mortgagee
solely for thepurposesset forth herein.

LENDER:

Wells FargoBank,N.A., a nationalbanking

associatiOn

~ /
By: c-~-~--J
NamePrint~: An~~
Title: AVP

STATEOFj~t~tx~o )
)SS.

COUNTYOF Qo31~ )

I, the undersigned,a Notary Public, in and for said County, in the State aforesaid,do
hereby certify that ~ ~ k~_’u~ , personally known to me to be the
Prs.s4. ~.Jic~P(C~.Ia~,fof the (A~�1LSFç~~ , and personallyknown to me to be the same
personwhosenameis subscribedto the foregoinginstrument,~peared beforeme this day in
personand severallyacknowledgedthat as su~h ,4.~.4.V. ~-? he/shesigned and
deliveredthe saidinstrumentas }s~ø4’ ‘.1. Y. ofsaid nationalbankingassociation,and
causedthecorporatesealof said bankingassociationto beaffixed thereto,pursuantto authority,
givenby theBoardof Directorsof said bankingassociationas his/herfreeand voluntaryact,and
as the free and voluntaryact and deedof said banking association,for the usesand purposes
thereinset forth.

Givenundermy handandNotarial Seal this ~ day of , 200g.

My CorhmissionExpires ~ i~’~y~

- OFFICIAL.$~J,. -

- JENNIFER G AIJBLEY:
NOTARY PUBLIC STATL OF U,TNOtS

MV COMMISSION EXPIRES 4123/06



Preparedby andafter
recordingmail to:

MaryM. Machon
ArmstrongTeasdaleLLP One
MetropolitanSquare,Suite2600
St. Louis,MO 63102
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EXHIBIT A

Legal Description of Grantor’s Burdened Prop erflr

That part of the NorthHalf of Section31 andof the South 1500.00feet of Section30,
Township41 North, Range9 Eastof theThird Principal Meridian, lying Easterlyof that parcel
describedin theWarrantyDeedrecordedasDocumentNumber0020026246,begindescribedas
follows:

Beginning at the intersectionof theWesterly line of Gifford Roadand the North line of
theSouth 1500.00feetof-said Section.30;thenceSouth 01 degrees52 minutes29 secondsWest
along said Westerlyline of Gifford Road a distanceof 1501.38 feet to a bendin said Westerly
line; thenceSouth0] degrees57 minutes29 secondsWestalongsaid Westerlyline a distanceof
2608.30 feet to the Northwesterlyline of the right of way dedicatedper DocumentNumber
96402812;thenceSouth 45 degrees16 minutes Ii secondsWestalongsaidNorthwesterlyline
29.11 feet to the Northerly line of West Bartlett Road;thenceSouth 88 degrees34 minutes 45
secondsWestalong saidNortherly line 1316.79feet to theEasterlyline of saidparceldescribed
in DocumentNumber0020026246;thenceNorth 00 degrees30 minutes04 secondsWestalong
said Easterlyline 1872.84feet; thenceNorth 44 degrees04 minutes55 secondsEastalongsaid
Easterlyline 26.39 feet; thenceNorth 15 degrees04 minutes18 secondsEastalongsaidEasterly
line 368.93 feet; thenceNorth 17 degrees55 minutes 13 secondsEastalong said Easterlyline
321.47 feet; thenceNorth 54 degrees26 minutes30 secondsEastalongsaidEasterlyline 148.35
feet; thenceNorth09 degrees19 minutes 12 secondsWestalong said Easterlyline 136.93 feet;
thenceSouth 77 degrees48 minutes43 secondsWestalong said Easterlyline 27.27feet; thence
North 01 degrees59 minutes07 secondsEastalong said Easterlyline 1370.57 feetto theNorth
line of theSouth 1500.00feetof said Section30; thenceNorth 88 degrees56 minutes58 seconds
EastalongsaidNorth line 1159.34feet to theplaceofbeginning;all in Cook County,Illinois.

Permanentindex numbers:PartPIN 06-30-400-008,PartPIN 06-31-200-002

PropertyAddress:Vacantlandat thenorthwestcornerof Gifford RoadandWestBartlett
Road,Cook County,Illinois.
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EXHIBIT B

Legal Description ofGrantee’s Property

Thatpart of theEastHalf of theNortheastQuarterof Section31, and the WestHalf of
the NorthwestQuarterof Section32, Township 41 North, Range9 Eastof the Third Principal
Meridian describedas follows: Commencingat an existing iron stakeat the center line of
Gifford and SpauldingRoad; thenceNorth 89 degrees58 minutes09 secondsEast, along the
centerline ofsaid SpauldingRoadasmonumented,a distanceof 33.00feet to theeasterlyright
of way line of said Gifford Road, said right of way line being 33.00 feet easterly,asmeasured
perpendicularand parallel-to said center line of Gifford Road; thence South 00 degrees13
minutes56 secondsWestalongsaid easterlyright of way line, a distanceof 710.00feet for the
point of beginning; thenceNorth 89 degrees58 minutes 09 secondsEast, parallel with said
centerline of SpauldingRoad,a distanceof 1262.38feetto theeasterlyline of said EastHalf of
theNortheastQuarterof Section31; thencecontinuingNorth89 degrees58 minutes09 seconds
East,along said line parallelwith the centerline of SpauldingRoad, a distanceof 365.73 feet;
thenceSouth00degrees17 minutes07 secondsWest,a distanceof893.59 feetto the North line
of Elgin-Victor Industrial Park,being a subdivisionof part of said Sections31 and 32; thence
North 89 degrees41 minutes49 secondsWest, alongsaidNorth line, adistanceof 1627.93feet
to theaforesaideasterlyright ofway line of Gifford Road; thenceNorth 00 degrees22 minutes
49 secondsEast,alongsaid easterlyright of way line, a distanceof256.75feet to an anglepoint
in said easterlyright of way line; thenceNorth 00 degrees13 minutes 56 secondsEast,along
said easterlyright of way line, a distanceof 627.36feetto thepoint of beginning,EXCEPTING
THEREFROM,THE EASTERN 277 FEET OF SUCH PROPERTY,as situatedin the City of
Elgin, Cook County, Illinois, andcontaining27.54acresmoreor less.
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EXHIBIT C

Description of Grantee’s Facilities

1. Combustionturbine-generatorunits currentlywith capacityof 540 Megawattsof
output (the“CTG Units”), suppliedby natural gasoranyother sourceor fuel for thegeneration
ofelectricalpower.

2. Equipmentrelatedto operationof the CTG Units, without limitation, generator
step-up transformerfrom 13.8 kv to 138 kv to tie into the CornEd substation;diesel fuel
generators;generatorleads; switch yard and equipmentnecessaryfor its operation;turbines;
transformers; generators;detention pond; auxiliary power transformer for station services;
natural gas pressureregulation and metering station; demineralizedwater storage tank;
demineralizertrailer; waterpump houses;“raw” water storagetank; naturalgas in-line heater;
oil-waterseparator;andcomputerizedprocesscontrolsystem.

3. Servicebuildings to provideoffice space,partsstorage,maintenanceshop space,
electricalequipmentrooms,andpersonnelfacilities.
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ORDINANCE 2003-63

AN ORDINANCE APPROVING THE REZONING,
A SPECIAL USE FOR A PLANNED UNIT DEVELOPMENT, PRELIMINARY

SUBDIVISIONIPUD PLAN AND SITE PLAN APPROVAL FOR HERONS LANDING

WHEREAS, Realen Homes Inc. is the legal owner (the “Owner”) of a parcel of
real estate being approximately 121.6 acres in size which is not within the corporate
limits of the Village of Bartlett, but is contiguous to the corporate limits of the Village,
legally described on Exhibit A the~(”Subject Property”); and

WHEREAS, Realen Homes Inc. has submitted a Petition to the Village for the
Property to: (I) annex the 121.6 acre Property and to rezone it from ER-I, the zoning
district to which it is automatically zoned upon annexation, to the Planned Development
District; (ii) grant a special use permit for a Planned Unit Development for multi-family
and single family housing on the Subject Property to be developed in accordance with
the Preliminary Plat and Preliminary PUD Plan (hereinafter defined); (iii) approval of a
Preliminary Plat of Subdivision for Heron’s Landing (hereinafter defined) (collectively,
the “Owner’s Petition”); and

WHEREAS, The Owner/Developer has agreed to donate a portion of the Subject
Property containing approximately 6.13 acres to the Bartlett Park District and to
construct a 16 space parking lot and install playground equipment for the recreational
needs and uses of the future residents of the Subject Property and the public, as
depicted on the Preliminary Piat; and

WHEREAS, on February 13, 2003 and April 10, 2003, the Bartlett Plan
Commission conducted public hearings on the Owner’s Petition (Case #02-36), and on
both occasions failed to recommend approval to the corporate authorities; and

WHEREAS, on June 3, 2003, the corporate authorities held a public hearing on
the Annexation Agreement; and

WHEREAS, the Village and the Owner have entered into a binding Annexation
Agreement approved by the Village on June 3, 2003, which is incorporated herein by
reference and is hereinafter referred to as the “Annexation Agreement”, which
agreement governs the annexation, zoning and development of the Property in the
Village and the performance of certain undertakings that are contingent upon said
annexation of the Property, pursuant to: (I) the provisions of Division 11.15.1 of the
Illinois Municipal Code of 1961, as amended (65 ILCS 5/11-15.1-1 et seq.); (ii) the
Village’s authorities under Division 13 of the Illinois Municipal Code (65 ILCS 5/11-1 3-1
et seq.); and (iii) the Village’s authority as a home rule unit of local.govemment; and



WHEREAS, the corporate authorities have determined that it is in the public
interest to approve the rezoning from ER-I to the PD Planned Development District,
grant a special use permit for a Planned Unit Development to be developed in
accordance with the Preliminary Plat and Preliminary PUD Plan (hereinafter defined),
approve of the Preliminary Plat and the Preliminary Site Plan subject to the conditions
hereinafter set forth;

NOW, THEREFORE, BE IT ORDAINED by the President and Board of Trustees
of the Village of Bartlett, Cook, DuPage and Kane Counties, Illinois, as follows:

SECTION ONE: Notwithstanding the failure of the Plan Commission to
recommend approval or favorable findings, that the corporate authorities hereby make
the following findings of fact, based on the record and in consideration of the conditions
set forth herein and in the Annexation Agreement, pertaining to the rezoning to the
Planned Development District and the granting of a special use permit for the Planned
Unit Development:

1. That the Village Comprehensive Plan shows the Property as open
space because it has not been updated to reflect the end of SWANCC’s pursuit of the
balefill on the adjoining property to the west that is now owned by the IDNR.
Consequently, the Comprehensive Plan is not instructive as to the best use of the
Property and will need to be amended in the future, but the proposed use of the
Property as a single family and multi-family Planned Unit Development is a good
transitional use of the Property providing a buffer between the mining uses to the north,
industrial uses in Elgin to the east and the single family homes to the southeast and
southwest.

2. That the uses within the Planned Development as arranged and
depicted on the Preliminary Plat and Preliminary Site Plan will be compatible with each
other use within the Planned Unit Development.

3. That the Planned Development will be compatible with
development permitted under the Bartlett Zoning Ordinance on substantially all land in
the vicinity of the Property based on the substantial proposed landscape berm along the
east property line and the proposed orientation of the single family homes and
townhomes along Gifford Road, the berming and screening proposed on the adjoining
property to the north, and the open space on the west and single family home
developments to the south.

4. The Planned Unit Development is designed, located and proposed
to be operated and maintained so that the public health, safety and welfare will not be
endangered or detrimentally affected, and in conjunction with the Developer’s...
obligations under the Annexation Agreement, will increase the safety of the Village’s
existing residents and the future residents that will reside on the Subject Property.
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5. The Planned Unit Development will not substantially lessen or
impede the suitability of adjacent uses and development permitted and special uses on
the adjacent property, or is injurious to, the use and enjoyment of, or substantially
diminish or impair the value of, or be incompatible with, other property in the immediate
vicinity.

6. The Planned Unit Development shall include impact donations in
accordance with the Village’s Developer Donation Ordinance as amended from time to
time and in effect at the time of application for building permits, and the donation of land
in excess of the requirements of said Donation Ordinance.

7. the Planned Unit Development will provide adequate utilities,
drainage and other necessary facilities, adequate parking and ingress and egress and
be so designed as to minimize traffic congestion and hazards in the public streets.

8. The Planned Unit Development will provide adequate parking and
ingress and egress and be so designed as to minimize traffic congestion and hazards in
the public streets.

9. The Planned Unit Development shall have adequate site area,
which area may be greater than the minimum in the district in which t.he proposed site is
located, and other buffering features including berm and landscape screening to protect
uses within the development and on surrounding properties.

10. The Owner has provided assurance that, if approved, the
development will be completed according to schedule and adequately maintained.

11. That the proposed Planned Unit Development is desirable to
provide a mix of uses which are in the interest of public convenience and will contribute
to the general welfare of the community.

12. The Planned Unit Development will not under the circumstances of
the particular case be detrimental to the health, safety, morals or general welfare of
persons residing or working in the vicinity or be injurious to property value or
improvement of other properties in the vicinity.

13. The special use permit for the Planned Unit Development shall
conform to the regulations and conditions specified in the Bartlett Zoning Ordinance
therefor, and with the conditions set forth in this Agreement.

14. Single family and multi-family uses are permitted uses in the PD
Planned Development District, but a Planned Unit Development is a special use in the
PD Planned Development District.
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SECTION TWO: That the Property is hereby rezoned from ER-I Estate
Residence District to the PD Planned Development District, subject to the conditions set
forth in Sections Six and Seven of this Ordinance.

SECTION THREE: A special use permit for a Planned Unit Development
to be developed on the Property in substantial conformance with the following plans:
Preliminary Subdivision Plat for Herons Landing prepared by JEN Land Design, inc.
dated October 18, 2002, last revised May 14, 2003, appended hereto as Exhibit B (the
“Preliminary Plat”); Preliminary PUD Site Plan for Herons Landing prepared by JEN
Land Design, Inc. dated October 23, 2002, last revised May 14, 2003, appended hereto
as Exhibit C (the “Preliminary Site Plan”); Preliminary Landscape Plan prepared by
JEN Land Design, lnc~,-SheetsI and 2, dated October 18, 2002, last revised March 10,
2003, and Foundation Landscape Plan, Sheets 3 and 4, prepared by JEN Land Design,
Inc. dated October 18, 2002, last revised December 19, 2002, appended hereto as
Exhibit D (the Preliminary Landscape Plan”); Architectural drawings for the Herons
Landing Townhomes prepared by Bloom and Fiorino, Building 1-sheets C1-C3, and
Building 2-Sheets C1-C3, all dated May 16, 2003 appended hereto as Exhibit E (the
“Townhome Architectural Plans”); Landscape Screening Sections and Typical Cross
Section, Sheets 1-3, prepared byMackie Consultants LLC dated December 23, 2002,
appended hereto as Exhibit F (the “East Berm Plan”); and North Property Line Berm
Section prepared by Mackie Consultants LLC dated February 12, 2003, appended
hereto as Exhibit G (the “North Berm Section Plan”) (said plans, Exhibits B, C, D, E, F
and G, are collectively sometimes hereinafter referred to as the “Preliminary P1st and
the Preliminary PUD Plan”) for; (I) 210 single family homes with minimum lot sizes of
10,800 square feet and an average Jot size of 12,054 square feet, and• (ii) for 119
townhome units in 32 buildings with a minimum unit size of 1,611 square feet with the
following modifications from the Bartlett Subdivision and PUD Ordinance and/or Zoning
Ordinance to allow (1) a sixty (60) foot right of way, (2) a twenty-five (25) foot front yard,
and (3) minimum building separation of thirty (30) feet from side to side and fifty (50)
feet from rear to rear as depicted on the Preliminary Plat and/or the Preliminary Site
Plan (collectively, the “Modifications”) is hereby granted; subject to the conditions set
forth in Sections Six and Seven of this Ordinance.

SECTION FOUR: The, corporate authorities do hereby make the
following findings of fact pertaining to the Preliminary Site Plan:

1. The proposed townhome buildings, off-street parking, access, lighting,
landscaping and drainage with respect to the townhomes are compatible with adjacent
land uses.

2. The proposed arrangement of buildings, off-street parking, access,

lighting, landscaping, and drainage is compatible with adjacent land uses. ‘

3. The vehicular and pedestrian ingress and egress to and from the site and
circulation within the site provides for safe, efficient and convenient movement of people
and traffic, not only within the site but on adjacent roadways as well.
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4. The Site Plan provides for the safe movement of pedestrians within the
site.

5. There is a sufficient mixture of grass, trees and shrubs within the interior
and perimeter (including public right-of-way) of the site so that the proposed
development will be in harmony with adjacent land uses and will provide a pleasing
appearance to the public. Any part of the site plan area not used for buildings,
structures, parking or access ways will be landscaped with a mixture of grass, trees and
shrubs.

6. The landscape improvements ‘proposed are in accordance with the
“Landscape Requirements” set forth in Chapter 10-1 IA of the Zoning Ordinance.

7. All outdoor storage areas shown are to be screened in accordance with
the standards set forth in the Bartlett Zoning Ordinance.

SECTiON FIVE: That the Preliminary Site Plan prepared by JEN Land
Design, Inc. dated 10/23/02, and last revised 5/14/03, attached hereto as Exhibit C,
which shall include the Townhome Architectural Plans and the Landscape Plans, is
hereby approved, subject to the conditions set forth in Sections Six and Seven of this
Ordinance.

SECTION SIX: ‘ The Preliminary P1st of Subdivision fo.r the Heron’s
Landing Subdivision (the “Subdivision”) prepared by JEN Land Design, Inc. dated
10/1 8/02, last revised 5/14/03 (the “Preliminary Plat”), attached hereto as Exhibit B and
expressly made part of this Ordinance, and the Preliminary PUD Plan attached hereto
as Exhibits C, D, E, F and G, are hereby approved, subject to the following conditions
which must be satisfied before execution by the Village of a final plat of subdivision for
the Property:

1. Public Improvement Security. The original signed copies of letters of
credit, in a form approved by the Village Attorney and in amounts approved by the
Village Engineer (the “Letters of Credit”), and issued by a federally insured financial
institution which meets the requirements of the ‘Bartlett Subdivision Ordinance, or a
performance and labor and material payment bond issued by a surety approved by the
Illinois Department of Insurance and/or authorized by said agency to do business in
Illinois (the “Performance and Payment Bond”) to ensure that the public improvements
for the subdivision known as the Heron’s Landing Subdivision will be completed and
paid for in full on or before June 3, 2005.

2. Easements. Recording of easements approved by the Village Attorney
and the Village Engineer for all drainage swales, detention and retention facilities and
public utilities with appropriate access thereto, cross access and ingress and egress.

3. Annexation Fee, Land and Cash Donations.
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A. Village Fees and Donations.

The Owner agrees to pay the Village the sum of $2,000,000, as an
Annexation Fee (the “Village Annexation Fee”) as set forth below in full and final
satisfaction of any and all Village lump sum payment contribution requirements, except
for the park donations set forth in Section 136 below. There Will be no other allocations,
assessments or participation of costs for existing or future offsite or onsite infrastructure
features, except those set forth in Paragraph 6 of this Annexation Agreement.

The Owner shall pay the Village Annexation Fee to the Village as follows:

$1,000,000: Upon the date of the recordation of the Final P1st
for Phase I at the office of the Cook ‘ County
Recorder.

$1,000,000: Upon the date of the recordation of the Final P1st
for Phase 2 at the office of the Cook County
Recorder.

B. Park District Donations.

Notwithstanding the foregoing contribution provisions, the Owner agrees to make
the following cash and land contribution and improvements in full satisfaction of the park
contributions provided under the Village Ordinances, including the Bartlett Donation
Ordinance for Park District contributions. The Owner shall make a land donation of the
6.13 acre park site area depicted on the Preliminary P1st as Lot 222 (the “Park Site”) to
the Bartlett Park District and shall make improvements thereto, including, but not limited
to, the 16 space on site parking lot as shown on the Preliminary Plat and shall pay the
Park District the sum of $65,000, which it shall use toward the cost to design, purchase
and construct a playground on the Park Site. The Owner shall complete the
improvements listed in a certain Park District letter dated April 24, 2003, which is
incorporated herein by reference, and shall provide the Park District with a graded,
seeded Park Site with a maintainable stand of grass established with at least 95%
coverage and comply with all title, survey, environmental and other provisions relating to
the conveyance of park land set forth in the Bartlett Subdivision and PUD Ordinance on
or before the issuance of the two hundredth (200th) building permit in the Development.
Owner shall be allowed to utilize the parking lot and a reasonable space around it as the
location of a temporary construction office and storage upon filing the appropriate
applications, bonds, plans and fees, however said construction office and storage shall
be removed from said parking lot no later than the date the 200th building permit’in the•’”
Development has been issued, unless otherwise agreed by the Park District in its sole
discretion. In addition to land contribution of the Park Site, the Owner shall make a
cash donation to the Park District in the amount of $176,128 payable in a lump sum
upon recordation of the Final Plat for Phase 1, and $176,128 in a lump sum upon
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recordation of the Final P1st for Phase 2. Owner shall also pay at the time the last
townhome building permit is issued, the additional amount due, if any, adjusted to
reflect the amount that should have been paid using the actual mix of,two (2) bedroom
and three (3) bedroom townhome units to be built calculated using the Cash
Equivalents for Donation Table appended to and incorporated in the Village’s Land and
Cash Donations Ordinance, 2001-142 (the “Adjustment Payment”). The Park District
contributions set forth herein have been agreed to between the Park District and the
Owner and shall be in full satisfaction of any and all obligations for such contributions to
the Park District under the Bartlett Donation Ordinance, and any amendment thereto..

C. Village Fees and Donations.

The Owner agrees to pay the customary donations for police, fire, library,
school, and Village services that are due and payable at the time a building permit is
issued and as provided in the Village’s Land and Cash Donations Ordinance, No. 2001-
142, as amended from time totime. These donations may be adjusted periodically to
reflect increases or decreases of the costs of providing these services; provided said
donation fees are fees of general applicability or shall be collected by the Village on a
uniform basis from substantially all present and future developers of residential property
within the Village, and further provided the changes in any such amended Donation
Ordinance will not become effective or applicable as to the Ownerfor a period of three
months following the date the Village provides written notice to the Owner of such
amendment. Owner shall in addition pay the sum of $140 per lot to the Village as a
contribution to the Village’s Municipal Building Funth

4. Road Improvements. Road improvements shall be made in accordance
with the provisions in the Bartlett Subdivision Ordinance.

5. Protection of Public Improvements. Prior to the recording of the Final P1st
of Subdivision for Realen Homes Heron’sLanding Subdivision, the Developer and/or
the Purchaser shall have deposited with the Village guarantees. that it will complete, pay
for, and maintain the Public Improvements for a period of 15 to 22 months after
acceptance of the Public Improvements by the Corporate Authorities, including, but not
limited to, site grading and restoration, underground improvements, all roadway
improvements, street lighting, sidewalks, parkway restoration, trees and driveway
approaches and all storm water facilities constructed in strict accordance with the final
engineering plans approved by the Village ,Engineer for the Subdivision, and in
accordance with the Bartlett Subdivision Ordinance (the “Public Improvements”) for.
each phase of the Development. Upon completion of the public improvements in each
phase, and their acceptance by the Village Board, the Developer shall transfer title
thereto to the Village by warranty Bill of Sale in the form prescribed in the Subdivision
Ordinance and shall deposit a maintenance “security” in accordance with the
Subdivision Ordinance. The Developer shall execute and deliver to the Village a Public
Improvement Completion Agreement (the “Agreement”) in a form approved by the
Village Attorney agreeing to construct and fully pay for all of the public improvements in
strict accordance with the approved final engineering plans for the Subdivision which

7



agreement shall provide among other things in the event any public improvements,
including, without limitation, streets, curbs, gutters, sidewalks, street lights, sanitary
sewers, storm sewers, water mains, hydrants, manhole covers or required landscaping
are damaged as a result of the on-site or off-site construction activities of the Developer,
its contractors and their sub-contractors, all such damage shall be promptly repaired, or
caused to be repaired, to the Village’s satisfaction by the Developer without cost to the
Village.

6. Engineering Approval. The Village Engineer’s approval of the final
engineering plans for the Subdivision including traffic analysis and impact, detention
and stormwater management requirements, lift station design and construction, final
grades, drainage, street design and cost estimates.

7. Dedication to Cook County of seventeen (17) feet of property ,a~ongthe
eastern boundary for future widening of Gifford Road, and seventeen (17) feet along the
southern boundary for the future widening of West Bartlett Road.

8. Road Access. Approval by the Cook County Highway Department (the
“Highway Department”) of the proposed curb cuts at the proposed locations on both
West Bartlett Road and Gifford Road, and the Owner’s agreement to construct such..
turn lanes, acceleration lanes, deceleration lanes and traffic control devices and
measures recommended by the Highway Department.

9. Creation of a single-family home homeowners association and/or a master
homeowners association and a separate townhome association

10. Declaration of Homeowners Covenants. Approval of a master declaration
of covenants, conditions and restrictions (“CCR’s”) for the development, and separate
CCR’s for the townhome development, relating to maintenance of the common areas,
landscaping, berms, detention, retention areas and protection of the IDNR property to
the west of the Property

II. Statement of Awareness. The Village Attorney’s approval of the form of
“Statement of Awareness” substantially in the form appended hereto as Exhibit I, to be
signed by each prospective buyer in the development prior to or at the time of entering a
purchase contract for a home or townhome in the Development which discloses the
existing and proposed future industrial development and mining operations on
surrounding properties. . ‘ .

12. Buffer/Landscape Agreement. Submittal of an agreement with the owners
and developer of the property to the north evidencing its agreement to construct a
twenty-five (25) foot high by approximately one hundred eighty (180) foot wide berm.on
its property, and to install and maintain landscaping thereon itself or allow the Owner to
do so as approved by the Bartlett Community Development Department.
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• 13. Owner’s agreement to install a ten (10) oot wide bike path along the west
side of Gifford Road and through the Development to connect to the Park Site.

14. The Owner shall have timely filed all consents and documents necessary
for the Village to establish a special service area covering the Property to pay for the
future repair and maintenance of all stormwater management areas, pipes, conduit,
structures and appurtenances in accordance with the Bartlett Subdivision and PUD
Ordinance.

15. Special Service Area. The creation of a Special Service Area to provide
the Village with a source of revenue for the extraordinary maintenance, repair or
replacement expenses in connection with storm water detention/retention facilities that
serve the Property and for ordinary open space maintenance expenses should the
homeowners association owning the land on which such facilities are located fail to
perform such ordinary open space maintenance in accordance with the Village~
standards shall be made prior to the recording of the final plat of subdivision. The
Owner shall have timely filed all consents and documents necessary for the Village to
establish a special service area covering the Property to pay for the future repair and
maintenance of all stormwater management areas, pipes, conduit, structures and
appurtenances in accordance with the Bartlett Subdivision and PUD Ordinance.

16. Landscape Plan. Approval of th~final landscape plans by the Community
Development Department, including, but not limited to, the landscaping of the forty (40)
foot wide by three (3) to four (4) foot high berm with eight (8) foot high evergreen trees
and other trees and bushes along the east property line to screen it from the industrial
uses to the east of the Property.

17. Groundwater Study Recapture. Payment of any recapture amounts due to
Bluff City Materials, or of the Owner’s estimated proportionate share as determine by
the Village and/or the IDNR if a recapture ordinance has not yet been recorded, of the
cost of the ground water modeling study requested by the Illinois Department of Natural
Resources and its related or affiliated state offices (the “IDNR”) to assure not only Bluff
City Materials but also developments lying in the same water shed as the Bluff City Fen
will not adversely affect said Fen not to exceed $25,000.

18. Compliance with Subdivision Ordinance. Compliance with the Bartlett
Subdivision Ordinance, as amended.

19. Compliance with Annexation Agreement. Compliance with or satisfaction
of all of the terms and conditions of the Annexation Agreement between the Owner and
the Village.

•SECTION SEVEN: The violation of any of the above conditions, or any of
the conditions hereinafter set forth in this Section Seven, shall be cause for the
revocation of the special use permit and Site Plan approval herein granted:
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1. All existing and new utilities and communication facilities, including
telephone, electric and cable television which serve the Subdivision shall be installed
underground. The Developer shall promptly notify all utility and communication
companies of the need for such underground installation and services prior to the
construction or any improvements for the Subdivision and shall provide the Village with
a copy of such notice.

2. Sidewalks. Five (5) foot sidewalks shall be provided on the both sides of
the street throughout the development as required in the Bartlett Subdivision Ordinance.
Sidewalks shall be installed in accordance with the Bartlett Subdivision Ordinance.

3. Bike Path. A 10-foot wide bike path shall be installed along the west side
of Gifford Road and through the Subdivision to connect to the Park Site.

4. Parkway Trees. Parkway trees shall be provided on both sides of the
street spaced at intervals of 40-60 feet as required in the Bartlett Subdivision
Ordinance.

5. Construction Traffic. All construction traffic shall enter and exit the site
from Gifford Road.

SECTION EIGHT: SEVERABILITY. The various provisions of this
Ordinance are to be considered as severable, and if any part or portion of this
Ordinance shall be held invalid by any Court of competent jurisdiction, such decision
shall not affect the validity of the remaining provisions of this Ordinance.

SECTION NINE: REPEAL OF PRIOR ORDINANCES. All prior
Ordinances and Resolutions in conflict or inconsistent herewith are hereby expressly
repealed only to the extent of such conflict or inconsistency.

SECTION TEN: • EFFECTIVE DATE. This Ordinance shall be in full
force and effect upon passage and approval.

ROLL CALL VOTE:

AYES: Trustee Airdo, Arends, Bormann, Floyd, Nolan

NAYS: Trustee Kavouris

ABSENT: • None

PASSED: June 3, 2003

APPROVED: June 3, 2003

10



atherine J. Melc rt, Village President

ATTEST:

Linda Gallien, Village Clerk

CERTIFICATION

I, the undersigned, do hereby certify that I am the Village Clerk of the Village of
Bartlett, Cook, DuPage and Kane Counties, Illinois, and that the foregoing is a true,
complete and exact copy of Ordinance 2003-63, enacted on June 3, 2003 and approved
on June 3, 2003, as the same appears from the official records of the Village of Bartlett.

Linda Gallien, Village Clerk
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EX}HBITE

NoiseEmissionLimitations

OctaveBand CenterFrequency(Hertz) 31.5 T 63 125 250 500 1000 2000 4000 &~00
AllowableNoiseLevelson
BurdenedProperty (dB) 80 74 69 64 58 58 58 50 40
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